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IN THE 
SUPREME (JUUKI 
OF THE 
STATE OF UTAH 
ROBERT H. CRIST and JACK L. 
WILLIAMS, doing business as Provo 
Canyon School, 
Plaintiffs and Respondent, 
vs. 
UTAH COUNTY, J. H. BISHOP, Di-
rector of the Utah County Building 
Inspection D e p a r t m e n t ; R A Y 
EUGENE GAMMON, R. G. GARD-
NER, J. VICTOR LEIFSON, ROB-
ERT K. DUSENBERRY, constitut-
ing the Utah County Board of Adjust-
ment, 
Defendants and Appellants. 
APPELLANTS BRIEF 
STATEMENT OF THE NATURE OF THE CASE 
This is an action to reinstate a building permit which 
Plaintiffs had previously obtained from the Utah Coun-
ty Planning Department, which permit had been revoked 
by the Utah County Board of Adjustment. It involved 
the question of whether the "Provo Canyon School" is a 
"school" within the meaning of the word as used in the 
Zoning Ordinance of Utah County. 
Case No. 
13357 
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DISPOSITION IN THE LOWER COURT 
The case was tried to the Honorable George E. Ballif 
of the Fourth Judicial District Court of Utah, in and for 
Utah County, sitting without a jury. Defendants appeal 
from a judgment holding that the institution in question, 
is a school within the meaning of that word as used in 
the Zoning Ordinance, and thereby reversed the decision 
of the Utah County Board of Adjustment. 
RELIEF SOUGHT ON APPEAL 
While there were numerous errors of law in the var-
ious proceedings before the trial court, the defendants 
seek a reverse of the Judgment that this was and is a 
"school" within the meaning of the word as used in the 
ordinance in question and seek judgment in defendants' 
favor as a matter of law. 
STATEMENT OF FACTS 
Plaintiffs ROBERT H. CRIST and JACK L. WIL-
LIAMS are (according to the Complaint) individuals 
doing business as Provo Canyon School. There is evi-
dence that Provo Canyon School is a non-profit corpora-
tion (Tr. 29 — Final Hearing). It is the same institution 
that formerly operated in Mapleton, Utah, as the Oak 
Hills School (Tr. 29 — Final Hearing). That matter was 
before the Supreme Court of Utah in No. 12558 filed May 
25,1972, reported Crist, v. Mapleton City, 28 Utah (2) 7. 
On or about December 30, 1972, the plaintiffs ac-
quired property in a residential area of Utah County 
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slightly north of the Provo City line. On January 8, 
1973, the Utah County Planning Department issued 
plaintiffs a permit to remodel an existing structure which 
had been acquired for occupancy by the Provo Canyon 
School (Tr. 58 — Final Hearing). The building was 
originally constructed as a Country Club (Tr. 26 — First 
Hearing). 
On January 25, 1973, an appeal was filed with the 
Utah County Board of Adjustment by JAMES W. 
OHRAN and LAVORN SPARKS, JR. as individuals 
and in behalf of other property owners in the area, pro-
testing the issuance of the permit and requesting that 
the Board revoke the permit (Ex. 1 — Tr. 16 — First 
Hearing). 
By letters from the Building Inspector's Office, the 
plaintiffs were notified of the appeal on January 30 and 
January 31, 1973, (Ex. 16 and 17 — Tr. 62-63 — 
First Hearing). As of January 30, 1973, the plaintiffs 
had completed 25% of the remodeling and as of Febru-
ary 13, 1973, 70% of the remodeling had been completed 
(Ex. 5 and 6 — Tr. 61 — First Hearing). 
On February 9 and 10,1973, the Utah County Board 
of Adjustment held its hearing at which it found that the 
building permit had been erroneously granted and re-
voked the permit. On February 13, 1973, plaintiffs filed 
an action for Plenary Review and Complaint claiming the 
action of the Board of Adjustment had been illegal, that 
plaintiffs had a vested right in the building permit which 
could not be destroyed by the Board of Adjustment and 
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
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requested a temporary injunction restraining the then 
named defendants, who were the individual members of 
the Board of Adjustment and Mr. J. H. BISHOP, the 
Building Inspector, from enforcing the revocation order. 
James W. Ohran and LaVorn Sparks who had invoked 
the jurisdiction of the Board of Adjustment were not 
named as defendants. A temporary restraining order was 
issued, without notice, by the Court on the same date. 
No bond was required. The Order further required the 
defendants to show cause on February 23, 1973, why 
they should not be enjoined during the pendency of the 
action from preventing the plaintiffs from completing the 
building (Record). The matter was later continued to 
February 27, 1973, at which time the Court entered an or-
der staying the effect of the Board of Adjustment Order 
and permitting plantiffs to occupy the premises and ad-
judging that the matter be heard on its merits at the re-
quest of defendants, after one week's notice to plaintiffs 
at a time meeting the convenience of the Court (Record). 
The matter was heard on the merits on March 28, 
1973, at which time the trial court determined that the 
Provo Canyon School was a "school" within the meaning 
of that word as used in the Utah County Zoning Or-
dinances. 
The Provo Canyon School is designed to "meet the 
needs of children requiring placement* outside of their 
own homes and communities due to their behavior in 
public schools and/or emotional problems" (Ex. 20). 
Children are not placed there by any agency licensed by 
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
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the Department of Welfare of the State of Utah (Tr. 
55 — First Hearing). The school is not licensed by any 
regulatory body of the State of Utah (Tr. 55). The school 
takes "boys with brain damage", "teenagers adversely 
influenced by drugs or friends", "failing students in a 
fantasy world", "severe emotional problems" and children 
who have "schizophrenia" (Tr. 56-67 and Exhibit 21). 
They accept boys who use marijuana on a regular basis 
and also boys who use drugs (Tr. 59). In the past, they 
have used shackles, handcuffs, manacles around the legs 
secured the boys to fixed objects and have locked the 
boys in rooms to detain them (Tr. 46). Thirty percent 
of their students have had brushes with the law (Tr. 33). 
* Italics supplied. 
Of the 44 boys at the institution on March 28, 1973, 
four were from Utah County. One-third were from the 
State of Utah and the other two-thirds were from out of 
the State (Tr. 63-64). Some insurance companies are 
paying a portion of the monthly charges for some of the 
boys under medical provisions of policies if they happen 
to have one in force (Tr. 53-54). The building permit 
for the Institution was limited to 32 boys (Tr. 118 and 
Exhibit 23 and Tr. 122-123). If thfc Institution had more 
than 32 boys they were in violation of the authorization 
that they had originally obtained (Tr. 126). 
The boys Program Director of the Institution is Mr. 
JACK WILLIAMS (Tr. 20), who has only completed 
high school (Tr. 38). With 42 students the school had 
nine bedrooms (Tr. 45). The Institution provides twenty-
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four hours per day residential care and treatment for 
which it charges $650.00 per child per month (Tr. 50). 
When asked, "Do other schools accept your credits 
for graduates?" the Director of Education at the Institu-
tion replied, "None has not yet accepted our credits" 
(Tr. 93). The Director of Education did not know that 
the Institution advertised that it had an accredited aca-
demic program (Tr. 103). The Institution has 2 class-
rooms, an arts and crafts room and a gym (Tr. 104). The 
math teacher had an elementary and secondary certifi-
cate which allowed him to teach through the 8th grade 
and while he had had algebra in high school, he had only 
had math in a physical science class at college level (Tr. 
112-113). 
ARGUMENT 
POINT I. 
THE UTAH COUNTY BOARD OF ADJUST-
MENT WAS EMPOWERED TO REVOKE, 
ALTER, OR TO AMEND THE BUILDING 
PERMIT WHICH HAD BEEN ISSUED BY 
THE PLANNING DEPARTMENT. 
Throughout all phases of the trial the plaintiff took 
the position that the Utah County Board of Adjustment 
did not have the power or authority to revoke a building 
permit which had been issued by the Utah County Plan-
ning Department. By state statutes, the Board of Ad-
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
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justment does have the power to hear and decide appeals 
where it is alleged by the Appellants that there is error 
in any Order, requirement, decision, or refusal made by 
administration official or agency based on or made in 
the enforcement of the zoning resolution. Title 17-27-
16-(1), Utah Code Annotated 1953, as amended. The 
powers of the Utah County Board of Adjustment are de-
fined in Ordinance No. 1970-9, Section 02.1114 of the 
Unified Zoning Ordinance of Utah County, 1970, admin-
istrative and enforcement provisions. See Exhibit 7 thru 
11. In that ordinance it is provided as follows: 
"In performing the duties and powers as set 
forth herein, the Board of Adjustment is hereby 
empowered to reverse or affirm wholly or partly, 
or modify the order, requirement, decision, or de-
termination of the enforcing officer and may 
make such order or requirements as ought to be 
made, * * *." 
Accordingly, there should be no question but that the 
Board of Adjustment did have the power and authority 
to make the decision that it did make. Lund v. Cotton-
wood Meadows Co., 15 Utah 2d 305, 392 P. (2) 40. 
POINT II. 
THE COURT ERRED IN DETERMINING 
THAT PLAINTIFFS' INSTITUTION WAS A 
"SCHOOL" WITHIN THE MEANING OF 
THAT WORD AS USED IN THE ZONING 
ORDINANCES. 
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
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Plaintiffs have consistently taken the position that 
its institution is a school because, (1) it has a curriculum, 
(2) it has the physical facilities, and (3) it has a quali-
fied staff to carry out its educational objectives. 
Defendants concede that those are some of the attri-
butes of a "school" as that term is commonly used, but 
defendants contend that the plaintiffs institution has an 
additional and paramount purpose or objective that far 
transcends school attributes. The plaintiffs' alleged school 
"provides twenty-four hour residential care and treat-
ment . . . .". Plaintiffs' institution is also "designed to 
meet the needs of children requiring placement outside 
of their own homes and communities due to their be-
havior in public schools, and/or emotional problems.9' At 
plaintiffs' school "residential treatment specifies a thera-
peutically designed round-the-clock living program in 
which all facets of the environment are integrated as 
essential treatment ingredients." Plaintiffs' institution 
offers "professional discipline," "psychiatry", and "medi-
cal care", along with other things. See Provo Canyon 
School brochure, defendants' Exhibit 20. 
In its literature, the plaintiffs advertise that they 
will take boys with "brain damage", "teen-agers adversely 
influenced by drugs", "failing students in fantasy world", 
"severe emotional problems", and "children with schizo-
phrenia symptoms". See the Wheat Brocure, defendants' 
Exhibit 21. 
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During past operations, the plaintiffs have found it 
necessary on occasion to use chains, handcuffs or mana-
cles to detain some of the children. In its present loca-
tion, plaintiffs compel some of the children to wear only 
pajamas and lock others in rooms to detain them. Of the 
44 boys at plaintiffs' institution on March 28, 1973, four 
were from Utah County. One-third (1/3) were from the 
State of Utah and the other two-thirds (2/3) were from 
without the State of Utah. A fee of $650.00 per month 
is charged for each child. 
Plaintiffs advise parents of children that a part of 
the monthly charge is commonly, in many cases, being 
paid by health insurance carriers under provisions of 
policies permitting such payments on an "outpatient" 
basis and that they should check their own insurance 
coverages. See letter Exhibit 24 and Tr. 145. 
In its literature plaintiffs advertise for students "re-
quiring placement outside of their own homes and com-
munities". See Exhibit 20. 
Section 58-8-3, Utah Code Annotated, as amended, 
provides under placement of children from without state, 
"every child brought into or sent into state for placement 
or adoption in the state shall be sent to and placed by 
an agency licensed under the provisions of this chapter" 
(italics supplied). No children have ever been placed 
in the plaintiffs' institution by any agency licensed by 
the State of Utah. The plaintiffs have never been li-
censed or supervised by any agency of Government. 
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
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In the State of California where institutions such as 
the plaintiffs' institution are abundant, all programs of 
such nature are licensed and regulated as institutions by 
the California State Department of Social Welfare. See 
Title 22, Chapter 2, Subchapter 1, California Welfare and 
Institution Code. 
The area in Utah County where plaintiffs have 
sought to locate its institution is zoned for one and two 
family dwellings and permits schools, churches, public 
parks and playgrounds, arboretums and public buildings. 
Section 02.0970.02C Exhibit 7-11. The zoning ordinance 
further provides in connection with that particular zone: 
"Builders and developers of property should 
bear in mind, therefore, that primacy is given in 
this zone to residential development. . . ." 
Pursuant to powers granted by Title 17-27-16, Utah 
Code Annotated, and by Section 02.1112 of the Unified 
Zoning Ordinances of Utah County, 1970, the Utah 
County Board of Adjustment, after hearing the appeal, 
determined that the use intended to be made by the 
plaintiff in this action was not a proper use under the 
ordinance and revoked the permit that had theretofore 
been granted. 
The word "school" as used in constitutional and 
statutory enactments has frequently been defined by the 
Courts as referring only to the public, common schools 
generally established throughout the United States, and 
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
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usually known as "common schools" of the coxmtry. Pike 
v. State Land Commissioner, 113 Pac. 447, and cases 
there collected. See also People, ex rel. McCullough v. 
Detche E. L. J. Gememde, 92 N. E. 162. A training school 
for nurses has been held to not be a "school" as that term 
is generally used in statutes. Matter of Townsend, 195 
N. Y. 214, 88 N. E. 41. A private institution giving in-
struction in bookkeeping, typewriting, stenography, arith-
metic, elementary english, and commercial law was held 
not to be a "school" in Granges v. Lorenzler, 28 S. D. 
295,133 N. W. 259. A post-high school institution special-
izing in religious training for the ministry and missionary 
work was not permitted use in a zone which permitted 
"public and parochial" schools, Yanner v. Seven Oaks 
Park, Inc., et ah, 94A2, 482. 
The instant case should be governed by the rationale 
of In Re Application of Devereaux Foundation, 41A(2), 
747, appeal dismissed, 326 U. S. 686. In that case, the 
Court held that an application by a school devoted to 
the education of mentally deficient, weak and abnormal 
children, to erect a dormitory for boys should be denied 
for the reason that such a proposed structure did not fall 
within a zoning ordinance which provided that a building 
could be used for "educational or religious useage, in-
cluding dormitory of an educational institution." In that 
case, the Court held that the building for which the per-
mit was sought was actually a structure or other place 
for accommodating mentally deficient, weak or abnormal 
children, and that the granting of the permit would be 
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contrary to the public interest because of its effect on 
adjoining residential property owners. 
In Yankers v. Horowitz, 226 N. Y. S. 252, 22 App, 
Div. 297, the Court held that the operation of a home 
providing food, lodging, care and control of from 20 to 
25 children, age 7 to 15 years, who had been placed there 
by their parents, was a violation of a zoning ordinance 
which permitted, among other things, "lodging or board-
ing houses," as well as schools, libraries or public muse-
ums. 
In the Wiltwych Case, 182 N. E. (2) 268, the child-
ren ranged from 8 to 12 years of age; were all residents 
of New York City; were situated on the same premises 
as Public School No. 615, Manhattan, the teachers were 
paid by the New York Board of Education and the New 
York City curriculum was applied. The classes were from 
9:00 to 3:00 and the institution was not permitted to 
take "psychotic children. In that case, the institution in 
question had been approved by the Commissioner of 
Education of the State of New York and by the State 
Board of Social Welfare, pursuant to law. The Wiltwych 
Case is clearly distinguishable from the instant institu-
tion in that in the Wiltwych Case dormitories were ex-
pressly permitted by the zoning law in question. 
Appeal of Gilden, 178A (2) 562, is likewise distin-
guishable from the instant situation. In that case, men-
tally retarded and delinquent children received private 
instruction. There is no indication whatever that it was 
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"a twenty-four hour residential care and treatment cen-
ter" and it was pointed out in that case that no treat-
ment whatsover was administered by medical personnel. 
The laws of the State of Utah require that anyone 
in this state having the care, custody or control of child-
ren under the age of 18, unless they have previously 
graduated from high school, is required to see that the 
children are afforded reasonable opportunity to obtain 
an education. Title 53-24-1, Utah Code Annotated 1953, as 
amended. 
The plaintiffs' institution is primarily a 24 hour care 
and treatment center for children who cannot otherwise 
be controlled in their own homes or educated in the pub-
lic schools of their various communities and the school-
ing that they receive at plaintiffs' institution is only in-
cidental to their care and treatment, or to their deten-
tion. 
The industrial school at Ogden, the Utah State 
Prison, and the institution at American Fork all have 
facilities for the education of their children or inmates, 
but like the plaintiffs, the education offered was only 
ancillary to their primary purpose of care, treatment, 
and rehabilitation. 
CONCLUSION 
Upon the basis of the facts and the authorities herein 
set out, Appellants respectfully submit that the judgment 
of the trial court should be reversed and that this court 
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should hold that the Respondents' institution is not a 
"school" within the meaning of that term as commonly 
used in residential zoning ordinances. 
Respectfully submitted, 
ARNOLD ROYLANCE 
JERIL B. WILSON 
Utah County Attorney's Office 
311 County Building 
Provo, Utah 84601 
CLAIR M. ALDRICH 
ALDRICH & NELSON 
43 East 200 North 
Provo, Utah 84601 
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